RULES & PROCEDURE COMMITTEE

Tort Talk Tracks Litigation Trends

M By Annie M. Kelley

ATTORNEYS ARE ALWAYS LOOKING FOR
new research tools and ways to keep up
on the latest cases and trends in Penn-
sylvania. Insurance defense attorney
Daniel E. Cummins’ “Tort Talk” blog
(www.torttalk.com) provides exactly that
— updates, trends and thoughts regarding
Pennsylvania civil litigation law.
Cummins is the creator and writer of
Tort Talk, which has been selected and
honored by both the ABA Law Journal

and LexisNexis as one of the top insur-
ance law blogs, as well as one of the

Top tort law blogs in the United States.
Cummins gave a very informative and
entertaining presentation on current tort
law, filled with video clips from popular
television shows and movies, at the Nov.
6 meeting of the Rules and Procedure
Committee.

Cummins initially started the blog as
an extension of what he learned as a law
clerk. By reading updates and Pennsylva-
nia Law Weekly, Cummins established

the site as a research and educational tool.
Tort Talk has a variety of search tools, in-
cluding narrowing research to a particular
topic. Through “search this blog,” one can
type in any topic and scroll through a list
of relevant cases.

Another helpful tool on the blog is the
Post-Koken Scorecard, wherein automo-
bile cases since the Koken decision are
sorted county by county in a comprehen-
sive list. There is also a Facebook Dis-
covery Scorecard and Products Liability
Restatement Scorecard, which, similarly,
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are continually updated with new deci-
sions on these hot topics.

Tort Talk also provides links to other
websites and blogs, and is a good place to
start legal research on a particular topic

and to stay on top of recent cases of note.
N  Cummins brought attention to notable
cases and changes in rules that affect
Pennsylvania civil litigation.

Cummins pointed out that Penn-
sylvania Rule of Civil Procedure 212.3
may require by order that various parties
attend the pre-trial conference, includ-
ing an insurance or similar representative
who has authority to negotiate and settle
the case. Even if not specified in an order,
regardless, they may be required to be
promptly available by phone. Cummins
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By way of hot legal topics, Cummins
brought attention to cell phones and pu-
nitive damages, noting that there is a split
of authority of whether punitive damages
are allowed in an accident claim caused
by a driver using a hand-held device.
Likewise, there is no appellate court deci-
sion for concrete guidance on Facebook
discovery issues. Here, a split of authority
appears to be trending toward no con-
stitutional right to privacy or privilege to
prevent disclosure, especially on a public
page. A good practice tip is to include
interrogatories including username and
password, and to cover these questions at
depositions as well.

The issue of whether discovery of com-
munications between an attorney and
a medical expert is also expected to be a
recurring issue. Post-Koken issues such
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evidence of assurance, and delay dam-
ages, are all trial issues that can be easily
researched on the Scorecard features on
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Annie M. Kelley (annie.kelley@flastergreen-
berg.com) an attorney with Flaster/Greenberg
PG, is an associate editor of the Philadelphia
Bar Reporter.
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