
By William S. Skinner, Esq. 

The recent resurgence of the tender offer as a technique for 
friendly corporate acquisitions forces companies and advisors to 
dust off old “hostile takeover” laws to avoid being tripped up

In the 1980’s heyday of hostile takeovers, state legislatures 
sympathetic to hometown employers acted to validate 
a number of defensive tactics (e.g., poison pills and 
supermajority voting requirements) to protect their 
domestic corporations. These statutes overruled decisions 
from courts antagonistic to certain “anti-democratic” 
takeover defenses. The defensive tactics were intended 
to force corporate raiders to negotiate with a target 
corporation’s board and to treat all shareholders fairly in 
the takeover process.

Many states took protective efforts a step further, 
though, not only allowing corporations to adopt effective 
defensive strategies, but imposing self-operative laws that 
would legally disable a corporate acquirer from voting 
shares or engaging in transactions with the target (such as 
a back-end, cash-out merger), unless specified safeguards 
were observed. 

Business Combinations
For instance, Delaware, New Jersey and Pennsylvania all 
have “business combination” statutes which make life 
painful for an unwelcome suitor. Unless a transaction 
has prior approval of the target’s board of directors, 
a shareholder who newly acquires stock of a public 
company above a certain threshold (10 percent or 15 
percent in these states) is prohibited from merging 
(among other prohibited transactions) with the target 
company for a number of years. The goal of any tender 
offeror is to acquire a majority of the stock via the tender 
offer, and then conduct a cash-out merger to eliminate 
the remaining minority shareholders. With the back-end 
merger prohibited (e.g., for five years in New Jersey), 
the “raider” is stuck with the unwelcome prospect of 
coexisting with a substantial minority shareholder 
population and the ongoing constraints, risks and costs of 
doing business as a public company. 

Mergers & Acquisitions

State Anti-Takeover Laws Complicate Acquisition  
Involving Public Company

Control Shares 
An additional approach under the Pennsylvania Business 
Corporation Law is to cancel the voting rights of shares 
held by an uninvited acquirer of shares, creating another 
barrier to the acquirer’s control of the company or taking 
it private. 

Consistent with their goal to force the acquirer to 
negotiate with the board, these defensive statutes typically 
provide an exemption for acquisitions that are approved 
in advance by the target’s (pre-acquisition) board. Early 
consideration of these rules with experienced local 
counsel is critical! 

What to approve? Pennsylvania and Delaware •	
generally allow the board to exempt the transaction 
from the “business combination” law by approving 
either the specific “business combination” or the 
initial share acquisition by the acquirer. In New 
Jersey, the board must approve the business 
combination before the “stock acquisition date.” 
Thus, the back-end transaction must be defined and 
approved before stock is acquired, and may not later 
be substantially changed. 

When to approve? Generally, the board action must •	
be undertaken before the “stock acquisition date” of 
the acquirer. Attribution of “beneficial ownership” 
to shares that are the subject of arrangements or 
contracts regarding acquisition or voting may have 
unexpected results! If an acquirer enters into a share 
purchase agreement with a major shareholder, it 
may already be too late to get the board’s approval. 

When is board’s approval not enough? Some •	
of Pennsylvania’s anti-takeover provisions are 
especially prone to unintended – and irremediable 
– consequences. The Commonwealth’s law has two 
powerful provisions that do not contain an opt-out 
provision allowing a board to approve a specific 
favorable transaction: (i) a “control transaction” 
law that gives remaining shareholders an appraisal 
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Burlington County College’s High Technology Small 
Business Incubator and Life Science Incubator o  start-up 
companies access to extensive resources, support in developing 
business and technology plans, and opportunities to exhibit at 
conferences and venture capital showcases as well as participate 
in on-site seminars, workshops and one-on-one counseling 
sessions. All companies also have the opportunity to tap into a 
network of business resources including legal, venture capital, 
governmental, scientific, licensing, patent, grant-funding, 
marketing, and e-commerce resources. Each company also 
shares equipment and facilities including a technology library, 
conference rooms, kitchen and lounge area and fax and mail 
services. e Incubators are fully occupied since its opening in 
1998. While waiting for space, a number of fledgling companies 
have been granted “virtual” status, that is, without on-site offices 
but with specified Incubator privileges. On average, the High 
Technology Small Business Incubator hosts approximately 30 
companies and nine virtual tenants. Contacts: Paula R. F , 
director of Small Business Development, Burlington County 
College, 100 Technology Way, Mt. Laurel, NJ 08054.  
Phone: 856-222-9311 Ext. 2801, E-mail: p .edu.  
Isab ompson, assistant. Phone: 856-222-9311 Ext. 2800. 
E-mail: incubator@bcc.edu   Website:  www.bcc.edu
Rutgers - Camden Business Incubator’s mission is to act,  
develop and retain new businesses for Camden. It provides 
subsidized rent, professional mentoring, business services and 
management assistance along with access to venture capital and 
other supportive services to emerging early-stage companies 
that have high growth potential. In these ways, it works to 
foster economic growth and business success in Camden and 
across the region. Located on the 2nd floor of the Waterfront 
Technology Center at 200 Federal St., it accommodates 40 
client companies, the majority of which are private, for-profit
ventures. At latest count, these companies employ 185 people. 

Contact: Suzanne Zammit, program coordinator.   
Phone:  856-479-9010.  E-mail:  suzannez@camden.rutgers.edu   
Website: www.rutgersbiz.com.  

at the Rutgers Institute for Management and Executive 
Development is part of a statewide network of service 

entrepreneurs in the State of New Jersey
been in existence for over 25 years and has helped thousands 
of individuals start and build successful businesses. If you 
are starting up, need fi nancing, business/marketing planning 
assistance or help bringing your business to the next level, 

consultants at the SBDC provide training and consulting 
in Burlington, Camden, Gloucester and Salem Counties.  
Phone: 856-225-6221   Website: www.rsbdc.org
Flaster/Greenberg PC  is a multi-disciplinary business law 
fi  ces in New Jersey, Pennsylvania 

and professionalism, we value innovative thinking and 

help to manage the small details of business, answer 
complex questions of law and fi nance, lay the groundwork 
to bring sophisticated transactions to completion and help 
to manage risk. We are trusted counselors to entrepreneurs, 
privately held and family owned businesses, publicly traded 
corporations, non profi t organizations and individuals, 
in areas of law that include corporate and business law, 
mergers and acquisitions, construction, e-commerce and 
internet, health care, intellectual property, environmental 
law, fi nancial restructuring and bankruptcy, labor and 
employment, real estate, redevelopment, securities and 
taxation.   Phone:  856-661-1900   
Website:  www.fl astergreenberg.com
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William S. Skinner is a member of the Business & 
Corporate Practice Group, and concentrates his  practice 
in business and financial matters. He has extensive 
experience representing clients in the acquisition and 
sale of businesses, complex debt and equity financing 
transactions and securities offerings. His clients include 
developers of commercial real estate, investors, trade 
organizations and commercial enterprises in a variety 
of industries. Please contact him at william.skinner@
flastergreenberg.com; or 856.661.2262. 

State Anti-Takeover Laws Complicate Acquisition Involving Public Company

remedy at the expense of the acquirer, and (ii) a 
“control shares” law that voids the acquirer’s voting 
rights. Unless the corporate charter is amended 
in advance, a tender offeror will need to obtain 
shareholder approval at a shareholder meeting in 
order to restore those voting rights, which, in turn, 
are necessary to conclude the merger.

The use of a tender offer has the ability to speed up a 
friendly going-private transaction, but it is important 
to consider very early in the transaction planning the 
framework of the applicable state law.


